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31aer / ORDER

PER VIJAY PAL RAO, J.M.

This appeal by the assessee is directed against the order dated 6™ January,

2017 of Id. CIT (A), Alwar for the assessment year 2011-12. The assessee has raised

the following grounds :-

“1. On the facts & circumstances of the case and in law also Id.
Lower authorities grossly erred in initiating reassessment
proceedings u/s 147 of the Income Tax Act, 1961.

2. On the facts & circumstances of the case and in law also Id. A.O.
grossly erred in not taking prior approval of superior authority in
the case hence the entire proceedings are abinitio void.
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3. On the facts & circumstances of the case and in law also Id.
Lower Authorities grossly erred in making and confirmation
addition of Rs. 10,15,641/- on account of unexplained money.

4, On the facts & circumstances of the case and in law also Id.

Lower Authorities grossly erred in making and confirming
addition of Rs. 14,460/- on account of commission income.”

Ground nos. 1 & 2 are regarding validity of initiation of proceedings

under section 147 /148 of the IT Act.

2. At the time of hearing, the Id. A/R of the assessee has submitted at Bar that
the assessee does not press ground nos. 1 & 2 of the appeal and the same may be
dismissed as not pressed. The Id. D/R raised no objection if the ground nos. 1 and 2
of the assessee’s appeal are dismissed as not pressed. Accordingly, ground nos. 1

and 2 of the assessee’s appeal are dismissed being not pressed.

Ground No. 3 is regarding the addition made by the AO on account

of deposits made in the bank account of the assessee.

3. The Id. A/R of the assessee has submitted that the assessee is running a
Wine shop belonging to Shri Sanjay Poonia, a contractor and licensee of the Wine
Shop. The Id. A/R has further submitted that the deposits made in the bank account
of the assessee are in respect of the transactions of Wine shop and belong to Shri
Sanjay Poonia. However, since the assessee is running the said shop, therefore, the
transactions are carried out through the bank account of the assessee. The Id. A/R
has referred to the affidavit of Shri Sanjay Poonia and submitted that once Shri

Sanjay Poonia has admitted this fact in the affidavit filed before the AO and the AO
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has also accepted this fact by sending letter to the AO of Shri Sanjay Poonia for
making the addition on protective basis in his hand, the addition made in the hands
of the assessee is not justified. Thus the Id. A/R has submitted that when the
transactions of deposits in the bank account pertains to the Wine shop business of
Shri Sanjay Poonia, then the same cannot be assessed as income of the assessee.
Hence, the Id. A/R has submitted that the addition made by the AO on account of
deposits in the bank account of the assessee is not justified when the assessee has
brought on record the correct facts and also the affidavit of Shri Sanjay Poonia.
Alternatively, the Id. A/R of the assessee has submitted that even if the addition is to
be made on account of deposits in the bank account, it ought to have been only
peak deposits and not the entire deposits made during the year.

4, On the other hand, the Id. D/R has submitted that the AO issued notice under
section 133(6) to Shri Sanjay Poonia in response to which he has filed an affidavit
admitting the transactions of Wine shop. However, he has not admitted all the
transactions of deposit of cash in the bank account of the assessee. Therefore, in
the absence of his admission of the entire deposits made in the bank account of the
assessee by Shri Sanjay Poonia, the AO is justified in making the addition as prima
facie the bank account of the assessee is tangible material to show that the assessee
has deposited the amounts in the bank account. As regards the plea of peak
deposits, the Id. D/R has submitted that the assessee has not explained the source
of the deposits and utilization of the amount withdrawn from the bank, therefore,
the same cannot be accepted.

5. We have considered the rival submissions as well as the relevant material on

record. The AO has initiated the proceedings under section 148 based on the
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information that the assessee has deposited a sum of Rs. 56,36,350/- in his savings
bank account held with OBC Bank, Alwar. During the assessment proceedings, the
assessee has submitted that the assessee has maintained separate cash book for the
business owned by Shri Sanjay Poonia running a Wine shop and all the cash
received and paid on behalf of the owner has been entered in the cash book. The
assessee produced the cash book along with the bank statement and claimed that all
the cash deposits in the bank account were belonging to the owner of the Wine
shop. The AO issued a notice under section 133(6) to Shri Sanjay Poonia, in
response Shri Sanjay Poonia filed an affidavit and admitted the ownership of the
Wine shop and all the transactions of Wine shop belong to his business. He has also
stated in the affidavit that the deposits in the assessee’s savings bank account
related to his Wine shop business. This fact is duly recorded by the AO in the
assessment order, however, the AO has not accepted the explanation of the
assessee on the ground that in his affidavit he has admitted the transactions relating
to the Wine shop business and not the entire cash deposits in the bank account of
the assessee. It is pertinent to note that once Shri Sanjay Poonia has admitted that
the Bank Account of the assessee with OBC Alwar is used for the Wine shop
business owned by him and all the transactions in the said bank account are in
relation to his business, then there is nothing to give a different interpretation of the
said statement made in the affidavit by Shri Sanjay Poonia. The AO has given some
extraneous reasons for not accepting the said affidavit. However, the AO has
admitted the fact that the income is also required to be assessed in the hands of
Shri Sanjay Poonia and accordingly information was forwarded to the concerned AO

for initiating the proceedings of protective assessment in the hands of Shri Sanjay
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Poonia. All these facts clearly established that the assessee has discharged his onus
to explain the source of deposits made in the bank account. The Id. CIT (A) while

passing the impugned order has sustained the addition in para 7.3.2 as under :-

“7.3. I have gone through the assessment order as well as
submissions made by the appellant. Following facts have
emerged ;

1. That the appellant is having a saving bank account in his
name maintained at Oriental Bank of Commerce, Alwar.

2. That total cash amount of Rs. 56,36,350/- was found
deposited during the period under consideration in his saving
bank accounts.

3. That the appellant has claimed that the cash deposits were
on account of retail liquor sale on behalf of Sh. Sanjay
Poonia and that he was doing this liquor sale business on his
behalf only.

4. The he has filed an affidavit from Sh. Sanjay Poonia in
favour of his claim.

5. That the A.O had issued notice under section 133(6) of the
Act to Sh. Sanjay Poonia. Sh. Sanjay Poonia admitted a
transaction of merely Rs. 5,55,000/- with the appellant
during the year under consideration.

6. That the A.O. has asked the appellant to produce Sh. Poonia
for the verification of the transaction. The appellant was not
able to produce him.

7.3.2. I have considered the above mentioned facts. When a
cash is found deposited in the bank account of the assessee, the
onus lies on him to give conclusive proof of the genuineness of
such cash transaction. In this case, although the assessee is
found to be in possession of the cash deposits in his own bank
accounts but he denied the ownership of the cash deposits. He
claimed that the cash deposits belonged to Sh. Sanjay Poonia.
But Sh Poonia did not come forward for examination before the
AO. Neither the appellant has given any details as to whether
such cash deposits found in the bank account of the appellant is
shown in the return of income of Sh. Sanjay Poonia. The A.O.
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has rightly rejected the claim of the assessee while giving a
detailed reasoning on page 5 & 6 of the assessment order.
Going by the factual matrix of the case, I do not find any reason
to interfere with the order of the AO on this issue. Accordingly,

the addition of Rs. 10,15,641/- is sustained. Appellant’s ground
of appeal is dismissed on this issue.”

Thus it is clear that the amount of Rs. 5,55,000/- as mentioned by the Id. CIT (A) in
the impugned order is not mentioned in the affidavit filed by Shri Sanjay Poonia.
Therefore, this is only an assumption on the part of the authorities below that he
has accepted the transactions of only Rs. 5,55,000/-. In case the AO was not
satisfied with the explanation and affidavit of Shri Sanjay Poonia, then steps ought
to have been taken to verify the facts by examining Shri Sanjay Poonia by issuing
notice under section 131 of the IT Act. Instead of taking up further enquiry or
verification, the AO has made the addition which is not justified. Accordingly in the
facts and circumstances of the case where the AO has accepted the fact that the
Wine shop belongs to Shri Sanjay Poonia and the transactions relating to the Wine
shop are the business transactions of Shri Sanjay Poonia and not the assessee, then
the affidavit of Shri Sanjay Poonia cannot be rejected wherein he has admitted all
the transactions in the bank account of the assessee are related to his business. In
these facts and circumstances, the addition made by the AO is highly arbitrary and

not justified and the same is deleted.

Ground No. 4 is regarding the addition sustained by the Id. CIT (A)

on account of commission income.
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6. The Id. A/R of the assessee has submitted that the AO has made the addition
of Rs. 38,460/- on account of commission income on the ground that TDS of Rs.
3,847/- was deducted on the commission income which has not been claimed by the
assessee in the return of income filed by him. The Id. A/R has submitted that the
assessee has already declared the commission income in the return of income filed
under section 139(1) of the Act. Therefore, the addition made by the AO is without

considering the income offered by the assessee to tax.

7. On the other hand, the Id. D/R has submitted that the Id. CIT (A) has already
deleted the addition to the extent of commission income declared by the assessee.

She has relied upon the order of the Id. CIT (A).

8. We have considered the rival submissions as well as the relevant material on
record. The AO has made the addition of Rs. 38,460/- on the basis of TDS of Rs.
3847/- deducted on account of commission income. We find that the Id. CIT (A) has
accepted the fact that the assessee has already declared the commission income of
Rs. 24,000/- and accordingly granted the relief to that extent. The relevant finding

of the Id. CIT (A) in para 6.3 are as under :-

“6.3. I have gone through the assessment order as well as
submissions made by the appellant and find that out of total
commission income of Rs. 38,460/- the assessee had declared
commission income of Rs. 24,000/-. Therefore, only balance amount of
commission i.e. Rs. 14,460/- escaped the assessment. Accordingly the
addition on understatement of commission is reduced to Rs. 14,460/-.
Thus, the appellant’s ground of appeal on this issue is partly allowed.”
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Nothing has been brought before us to controvert the fact that the balance amount
of Rs. 14,460/- on account of commission income was offered by the assessee to

tax. Hence, we do not find any error or illegality in the order of the Id. CIT (A).

9. In the result, the appeal of the assessee is partly allowed.

Order pronounced in the open court on 19/12/2019.
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